#53 8/3/66
Memorandum 66-48

Subject: Study 53 - Personal Injury Damages

The attached recommendation is presented for your approval prior to
printing. The recommended legislation was approved at the last meeting
for printing. We have revised the recomsendation and comments to reflect
changes suggested by members of the Commission.

We hope that you will have time to read the recommendation prior to
the meeting so that this matter can be handled expeditiously.

We plan to have the pamphlet printed after the August meeting and
we hope to have the printed pamphlet available late in September. The

research study will be photo-offset in the pamphlet from the article

printed in the U.C.L.A. Iaw Review.
Respectfully submitted,

Joseph B. Harvey
Assistant Executive Secretary
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#53 9/1/66
RECOMMENDATION
of the
CALIFORNIA LAW REVISION COMMISSION
relating to
WHETHER DAMAGES FOR PERSONAL INJURY TO A MARRIED PERSON

SHCULD BE SEPARATE CR COMMUNITY FPROPERTY

The 1957 ILegislature directed the Iaw Revision Commission to under-
take a study "to determine whether an award of dameges made to & merried
person in a persomal injury action shoulfl be the separate property of
such merried person.” This study involves more than a consideration of
the property interests in damsges recovei'ed ‘by. a married person in a
personal injury actions it also involves & consideration of the extent
to which the contributory negligence of one spouse should be imputed to
the other, for in the past the determination of this 1ssue has turned
in large part on the nature of the property interests in the award.

Many, if not most, actione for the recovery of damages for personal
injury in which the contributory negligence of a spouse 1s a fmctor
arise out of vehicle accidents. Because negligence is imputed to vehicle
owners under Vehicle Code Section 17150, that section creates special
problems of imputed contributery negligehce between spouses.  The problems
of imputed negligence under Section 17150 are dealt with in & recommenda-
tion that will be separately published.l The two recommendations should
be considered together, however, since they propose & comprehensive and

consistent statutory treatment of the subject of imputed contributory

negligence between spouses.

1
Recommendation and Study Releting to Vehicle Code Section 17150 and
Related Sections , O GAL, 1AW REVISION C‘MI!!I’N, REP., REC. & STUDIES
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Personal injury damages as separate-or,cammunitl nroperty

Prior to the enactment of Civil Code Section 163.5 in 1957, damsges
awarded for a pefsonal injury to a married person were community property.

CIVIL CODE §§ 162, 163, lGhj Zaragosa V. Craven, 33 Cal.2d 315, 202 P.2d

73 (1949); Moody v, So. Pac, Co., 167 Cal. 786, 141 Pac. 388 (1914). Each

spouse thus had an interest in any damages that might be awarded to the

other for a personal injury. Therefore, if an injury to a married person
resulted from the concurrent negligence of that person's spouse and a third
Party, the injured person was not permitted to recover damages, for to allow re-
covery Wwould permit the negligent spouse, in effect, to recover for his own

negligent act. Kesler v. Pabst, 43 Cal.2d 254, 273 P.2d 257 (1954).

Civil Code Section 163.5, which provides that damages awarded to a
married person for personal injuries are separﬁte property, was enacted in
1957. Its purpose was to prevent the contributory negligence of one spouse
from being imputed to the other to bar recovery of damages because of the
community property interest of the guilty spouse in those damages. Estate of
Simoni, 220 Cal. App.2d 339; 33 Cal. Rptr. 845 (1963); h WITKIN, SUMMARY OF
CALIFCONIA LAY 2712 (1960).

Although Secticon 163;5 abroguted the doctrire of irputod con#ributory
negligence insofar as that doctrine was based on the community naturg of a

spouse’s personal injury demages (see Coocke v. Tsipouroslou, 59 Cal.2d 660, 664,

31 Cal. Rptr. 60, 381 P.2d 940 (1963)), its sveeping provisions have had other

and less desirable consequences , ipcluding the following: -
(1) Section 163.5 epplies to any recovery for personal injuries to s

married perscn regardless of yhether the-other gpcuse had anything to do with the

injuries, thys changing the law in an important respect although it was
O
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unnecessary to do so to remedy the pfoblem the legislature was attempting
to solve.

(2) Although earnings are community property~-and are ususlly the
chief source of the community property--damages for the loss of future
earnings are, incongruously, made the separate property of the injured
spouse by Section 163.5.

(3} While expenses incurred by reason of a personal injury are usually
pald from comﬁunity property, Section 163.5 seems to make any demages awarded
as reimbursement for such medical expense the separate property of the
injured spouse, thus preventing the community from being reimbursed for the
dut-of-pocket losses that it has suffered by reason of the injury.

{4) As separate property, the damages received for personal injury
are not sublect %o divisiou on divorce.

(5) Ase separate érqperty, personal injury demages mey be dispeosed of
by gift or will without Limitetion.

(6) In case of an intestate death, the surviving spouse receives all
of the community property, but mey receive as little as one third of the
dameges awvarded for personal injury because they are separate prcperty.

(7) Scme couples mey, by commingling a dameges award with community
property, convert it to coﬁmunity property snd inadvertently incur a giﬁt
tax 1iability upon which penalties and interest-ﬁay accrue for years before
they realize that the liability exists.

Ty eliminate these undesirable ramifications of Section 163.5, the
Commlssion recommends the enactment of legislation +that would again meke
persopal injury demages awarded to a married person community property.

The problem of imputed contributory negligence should be met in scme less
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drastic vay thkan by converting all such damages into separate property
even ﬁhen no contributory negligence is involved.

Although personal injury damsges awvarded to aimarried person should
be community property &8s & genersl rule, the Commission reccmmends reten-
tion of the rule that such damages are separmte property when they are
yrald in compensation for sn injury inflicted by the other spouse. If
damages paid by one spouse to the other in cempensation for a toftious
injury were regarded as community property, fhe payment would be somewhat
eircular in that the tortfeasor spouse would be compensating himself to
the extent of his interestriﬁ fﬁe community @ropérty. |

Management of community property personal iggury damages

Because a wife's personai injury damages are her separate property
under Civil Code Section 163.5, they are now sﬁbject to her menagement and
control. It is unnecessary and undesirable to chahge this asﬁect of the
existing lav even though perscnal injury damsges are made community property.

If personal injury dameges were community property subject to the
husbend's mesnagement, the law would work unevenly and unfairly. A creditor

of the wife, who would have been able to obtein satisfaction from the wife's

earnings (CIVIL CODE § 167; Timsley v. Bauer, 125 Cal. App.23 T2k, 271 P.2d
116 {1954)), would be unable to levy on damages pald to the wife for the
loss of those earnings. See CIVIL CODE § 167. A husband's creditor would
be gble to levy on the damages paid for the wife'g lost earnings even thbugh
he could not have reached the earnings themselves-. See CIVIL CODE § 168.
The wife's asset, her éérning cepacity, wou;d be converted in effect to

+he husband's aséet by s demages award. Yet no such conversion takes place

upon the husband's recovery of personel injury damages.
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Frior to the enactment of Section 163.5, Section 17lc provided that
the wife had the right tc manege, inter alis, the community property that
consisted of her personal injury damages. Upon amendment of Section 163.5
to make personal injury deamsges commmity property, Section 17le should be
amended to agsin give the wife the right to manage her personal injury

dameges .

Payment of damages for tort liability of a married person
In Grolemund v. Cafferata, 17 Cal.2d 679, 111 P.2d 641 (1941), the

Supreme Court held that the community property is subject to the husband's

1igbility for his torts. In McClain v. Tufte, 83 Cal. App.2d 1ho, 187

P.2d 818 (1947), it was held that the community property is not subject

to liability for the wife's torts, Both of these decisions were based on the
husband's right to mansge the community property, and both were decided
before the enactment of Civil Code Section 17le, which gives the wife the
right to menage her earnings. The rationale of these decisions indicates
that the comnunity property under the wife's control pursuant to Section
171c is subject %o liability for her torts apd is not subject to liability
for the husband's torts; dubt no reported decisions have ruled on the matte:.

Cf. Tinsley v. Bauer, 125 Cal. App.2d 72k, 271 P.2d 116 (1954){wife's

"earnings" derived from embezzlement are subject to the quasi-contractual
1liebility incurred by the wife as a result of the embezzlement under
Civil Code Section 167).

The Commission reccmmends the enactment of legislation to meke clear
thet the tort lisbilities of the wife may be sstisfied from the community
property subject to her management and control as well as from her separate
property. Such legislation will provide assurance that a wife's
personal injury demages will continue to be subject to liability for her

torts even though they are cormunity instead of separate property.
-5=
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When a tort lisbility is incurred because of an injury inflicted by

one spouse upon the other (see Self v. Self, 58 Cal,2d 683, 26 Cal., Rptr.

97, 376 P.2d 65 (1962), and Kiein v. Klein, 58 Cal.2d 692, 26 (al. Rptr.

102, 376 P.2a 70 (1962), which abandon the rule of interspousal tort immunity),
1t seems unjust to permit the liable spouse to use the community property
(including the injured spouse’s share) to discharge that liability when the

guilty spouse has separate property with which the liability could be

'discharged. The guilty spouse should not bg entitled to keep his separate

estete intact while the community property is depleted to satisfy an obligation
arising out of an injury caused by the guilty spouse %o the co-owner of the
community.

Accordingly, the Commission recammends the enactment of legislation that
would require a spouse to exhaust his separdte property to discharge a tort
1igbility arising out of an injury to the other spouse before the comnunity

property subject to the guilty spouse's control may be uysed for that purpose,

imputed contributory negligence

Although the enactment of Section 163.5 has had undesirable ramifications
in its effect on the community property system, it did successfully abrogate
the doctrine of irputed contributory negligence and allow en injured spouse to
recover for injuries caused by tke concurring negligence of the other spouse and

a third party. See Cooke v. Tsipouroglou, 59 Cal.2d 660, 664, 31 Cel. Rptir.

60, 361 P.2d ghO (1963). The énactment of legislation making personal injury
damases avarded to a married person community property will apain raise the

problem thet Section 163.5 was enacted to solve.
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The doectrine of imputed contributory negligence should be met directlyw-
by providing explicitly that the negligence of one spouse is not to be imputed
to the other. This would, however, permit an injured spouse to place the
entire tort liability burden on the third party and excnerate the other spouse
whose actions also contributed to the injury simply by suing the third party
aleone; for & tortfeasor hae no right to contribution from any other tﬁrtfeaaor
under Californie law unless the joint tortfessors are both Joined as defendants
by the plaintiff and e joint judgment is rendered against them.

A fairer vay to allocate the burdens of lisbllity vhile protecting the
innocent spouse would be to provide for contribution between the Joint tort-
feasors. Contributlon would provide a means for providing the innocent gpouse
with complete relief, relieving a third party whose actions but partielly
caused the injury from the entire liebility burden, and requiring the guilty

spouse to assume his proper share of responeibility for his fault.




The existing contribution statute (CODE chw PROC. §§ 875-880) does not
provide an effective right to contribution when one of the joint tortfeasors
is the spouse of the plaintiff. Under the existing statute, the plaintiff
igs in virtually complete control of a defendant’s right t6 contribution; for
the contribution right does not exist unless there is a common judgment
against the joint tortfeasors. A'defendant has no right to cross-complain
for contribution ageinst a person not named as a defendant by the plaintiff,

Cf. Thornton v. LuCe, 209 Cal. App.2d sh2, 26 Cal. Rptr. 393 (1962). Thus

& plaintiff may shield his spouse from contribution lisbility by the simple
expedient of refusing to name the spouse as a defendant, The close relation-

ship of the parties would encoursge a plaintiff to utilize this control

over the defendent's right to contribution merely to shield the plaintiff's

gspouse from responsibility for his fault. Therefore, to create an adequate

_right to contribution when the plaintiff's spouse is invelved, legislation

should be enacted which gives a defendant the right to cross-complain against
the plaintiff's spouse for the purpose of seeking contribution, thus depriving

the plaintiff spouse of the pover tc excrerate the zuilty spouse

from contribution liability.

PROPOSED LEGISLATION
The Coxmission's recommendations would be effectuated by enactment

of the following measures:
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An act to amend Sections 163.5 and 17la of, and to add Sections 164.6

and 164,7 to, the Civil Code, to add a new chapter heading immedistely

preceding Section 875 of, and to add Chapter 2 {commencing with Section

900) to Title 11 of Part 2 of, the Code of Civil Procedure, relating to

tort lisbility of and to married persons.

The people of the State of Celifornia do enact as follows:

SECTION 1. Section 163.5 of the Civil Code is amended to read:
163.5. A¥l-dsmagesy-special-snd-gereraly-avarded-a-married
perssn-in-a-eivil-aeticn-for-perseral-injuriesy-are-sha-separate

properiy-of-pueh-Earried-perscny All money or other property pald

by or on behslf of a merried person To his spouse in satisfaction of

& judgment for dameges for personal injuries to the spouse or pursuant

to an egreement for the settlement or compromise of a claim for

such demages is the separate property of the injured spouse.

Commeni, Prior to the enactment of Section 163.5 in 1957, damages paid
to a married person for personal injuries vere community property. Zaragosa
v. Craven, 33 Cal,2d 315, 202 P.2d 73 (1949). The enactment of Section 163.5

made all dsmages awarded for personal injury to a married person the sepsrate

property of such person. Lichtenaver v. Dorstewitz, 200 Cal. App.2d 777, 19
Cel. Rptr. 654 (1962). Under the sbove amendment of Section 163.5, personal
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injury darages pald to & merried person will be separate property only if
they are paid ty the other spcuse. In all other cases, the former rule--
that personal injury deamagee paid to a merried perscn are ccrmunity

property~-will autcmatically be restored becsuse their character will again

be determined by the provisions of Section 164 of the Civil Code.
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SEC. 2. Section 164.% is added to the Civil Code, to read:

164,6. If a married person is injured by the negligent or
wrongful act or omission of a person other than his spouse, the
fact that the negligent or wrongful act or omission of the spouse
of the injured person was a concurring cause of the injury is not
a defense in any actisn brought by the injured person to recover
damages for such injury except in cases where such concurring
negligent or wrongful act or omission would be a defense if the

marriage did not exist,

Comment. Section 163.5 was enacted in 1957 in an effort to overcome

the holding in Kesler v. Pabst, 43 Cal.2d 254, 273 P.2d 257 (1954), that

an injured spouse could not recover from a negligent tortfessor if the
other spouse were contributively negligent, The rationele of the Kesler
holding was that to permit recovery would allew the guilty spouse to profit
from his own wrongdoing because of his community property interest in the
damages. Section 163.5 made perscnal injury damages separate property so
that the guilty spouse would not profit and his wrongdoing could not be
imputed to the innocent spouse.

Section 163.5 is amended in this act to restore the former rule that

personal injury dsmages sre community property. To prevent the rule of Kesler

¥._Pabst, 43 Cal.ca 254, 273 P.2d4 257 (155h4), frem again being epplied in personal

injury sctions brought by a married person, Section 16L.6 provides directly
that the contributory negligence or wrongdoing of the other spouse ie not a
defense to the action brought by the injured spouse except in cases where such
negligence or wrongdeing woull be a defense 1f the rarriage did not exist.
However, to avold requirigy the third party to ray a1l of the damages in such
& case, he is given a right to obtain contribution from the guilty spouse by

Sections G00-910 of the Code of Civil Procedure.
-11-




SEC. 3. BSection 164.7 is added to the Civil Code, to read:

164.7. (a) Where an injury to a married person is caused in
vhole or in part by the negligent or wrongful act or omission of his
spouse, the community property may not be used to discharge the
WJisbility of the tortfeascr spouse to the injured spouse or his
lisbility to make contribution to any joint tortfeasor until the
geparate property of the tortfeasor spouse, not exempt from exeeution,
is exhausted.

{b} This section does not prevent the use of community property
to discharge & lisbility referred to in subdivieion {a) if the injured
spouse gives written consent thereto aftier the occurrence of the
injury.

{c) This section does not affect the right to indemnity provided
by any insurance or other contract to discharge the tortfeasor spouse's
liability, whether or not the consideration given for such contract
consisted of community property, if such contraect was entered into
pricr tg the injury.

Comuent. As & general rule, a tort liabiility of s married person may
be satisfied from either his separate property or ;he community property
subject te his control. See Section 171a and the Comment thereto. Section
164.7 is added to the Civil Code to require that the tortfeasor spouse resort
first to his separate property to satisfy a tort obligation arising out of an
injury to the other spouse. When the lisbility 1s incurred because of an
injury inflicted by one spouse upon the other, it is unjusi to permit the

guilty spouse to keep his separate estate intact while the community is

depleted to satisfy an obligstion resulting from his injuring the co-owner of
-




the community.

Subdivision {b) provides that the tortfeasor spouse may use community
property before his separate property is exhausted 1f he obtaine the written
consent of the injured spouse after the ¢ccurrence of the injury. The
limitation is designed to prevent an inadvertent waiver of the protection .
provided in subdivision {a) in s marriasge settlement sgreement or jroperty
settlement contract entered into long prigr te the injury.

Subdivieion (e} is designed to permit the tortfeasor spouse to rely
on any liability insurance policies he may have even though the premiums

have been paid with community funds,
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SEC, L. Section 17la of the Civil Code is amended to read:
17la. (a) Fer-civil-injuries-cormitied-by-a-married-womany
damages-may-be-racoversd-from-her-alone-and-her-husband-skail

not-ba-liable-therefory A married person is not liable for any

injury or dsmage caused by the other spouge except in cases where

he would be Jeintiy lisble with-ker therefor if the marriage did

not exist,

(2) The liatility of a married rerscen for deatkz cr irlury to

persen cr rreperty may be satisfied only from the separsic preperty

of svch xmarried percsen and the comminisy preoperty of hich ke hasg

the zengpement and control.

Comment. Prior to the enactuwent of Section 1Tla in 1913, a husband
was liable for the torts of hie wife merely because of the marital relation-

ship. Henley v. Wilson, 137 Cal. 273, 70 Pac. 21 (1902). Section 1T7la

was added to the code to overcome this rule and to exempt the husband's
separate property end the commmmity property subject to his control from

liability for the wife's torts. McClain v. Tufts, 83 Cal. App.2d 140, 187

P.2d 818 (1947). The section was not intended to, and did not, affect the

rule that one spouse may be liable for the tort of the other under ordinary

principles of respondeat superior. Perry v._MbLaughlin, 212 Cal. 1, 297

Pac. 554 (1931)(wife found to be husband's agent); Ransford v. Ainsworth,

196 Cal. 279, 237 Pac. T47 (1925)(husband found to be wife's agent);

Mcwhirter v. Fuller, 35 Cal. App. 288, 170 Pac. U417 (1917){operation of

husband’s car by wife with his consent raises inference of agency) .
Subdivisic: {a) revises the language of wuc section ©o clayify 1t original

meening.
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Subdivision {b) has been added to eliminate any uncertainty over the
nature of the property that is subject to the wife's tort liabilities. The
subdivision is consistent with the California law to the extent that it

can be ascertained., Grolemund v. Cafferata, 17 Cal.2d 679, 111 P.2d 6Ll

(1941), held that the community property is subject to the husband's tort
liabilities because of his right of management and control over the community.

McClain v, Tufts, 83 Cal. App.2d 140, 187 P.2d 818 (1947), held that the com-

munity property is not subject to the wife's tort lisbilities because of her
lack of manegement rights over the community. Under the rationale of these
cases, the enactment of Civil Code Section 17le in 195l~--giving the wife the
right of management over her earnings and personal injury damages--probably
subjected the wife's earnings and personal inﬁury demages to her tort

liabilities; but no case so holding has been found.
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SEC. 5. A nev chapter heading is added immediately preceding
Section 875 of the Code of Civil Procedure, to read:

CHAPTER 1. CONTRIBUTION AMONG JOINT JUDGMENT TORTFEASORS

SEC. 6. Chapter 2 {commencing with Section 900) is added to
Title 11 of Part 2 of the Code of Civil Procedure, to read:

CHAPTER 2. CONTRIBUTION IN PARTICULAR CASES

900. As ueged in this clmpter:

(a) "Plaintiff" means a person who recovers or seeks to
recover & money judgment in & tort action for death or injury to
person or property.

(b) "Defendant" means a person against whom a money judgment
1s rendered or sought in a tort action for death or injury to
person or property.

(e) "Contribution cross-defendant" means s person against
whom a defendant has filed a cross-complaint for contribution in

accordance with this chapter.

Comment. The defindtions in Section 900 are designed to simplify

reference in the remainder of the chapter. The definition of "plaintiff"

includes a cross-complainent if the cross-compls inant recovers or seeks

tort damages upon his cross-complaint. Similarly, the defined term

"defendant" includes a cross-defendant against whom a tort judgment has

been rendered or is sought. The "defendant"” mey actually be the party who

initialed the action. "Contribution cross~defendant" means anyone from whom

contribution is sought by reans of a cross-campl&int under this chapter. The

contribution cross-defendant may, but need not, be a new party to the action.
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901. If a money judgment is rendered against a defendant in a
tort action, a contribution cross-delendant, whether or not liable %o
the plaintiff, shall be deemed to be a Joint tortfeasor Judgment debtor
and liable to make contribution to the defendant in accordance with
Chapter 1 (commencing with Section 875) of this title vhere:

(a) The defendant or the contribution cross-defendant is the
spouse of the plaintiff; and

(b) A negligent or wrongful act or omission of the contributicm

cross-defendant is adjudged to have been & proximate cause of the death

or injury.

Comment. Sections 900-910 have been added to the Code of Clvil Procedure

to provide o reans for requiring a spouse to contritute to any judgment against

a third party for tortious injuries inflicted on the other spouse vhen the

injuries ere caused by their concurring negligence or wrongdoing.

Until 1957, the doctrine of imputed contributory nepgligence forced an

injured spouse to bear the entire loés ceused by the concurring negligence

of the other spouse and a third party tortfeasor. The 1957 enactment of

Section 163.5, in effect, permitted the injured spouse to place the entire

tort liasbility burden upon the third party tortfeasor by suing him alone,

thue in practical effect exonerating the other spouse whose actions also

contributed Lo the injury. A fairer way to plloeate the burdens of liability

while proteciing the innocent spouse is to require contribution between the

jolnt toritfeascrs. These sections provide a means for doing so.

Section G001 establishes the right of the third party tortfeasor to

obtain contribution from the plaintiff's spouse. To give a negligent epouse




an equivalent right of contribution, Secticn 901 also permits a defendant
spouse to obiain contribution from & third party tortfeascr.

Section 901 requirees an adjudicaticn that the negligence or misconduct
of the defendant's joint tortfeasor was a proximaete cause of the injury
before the right to contribution arises. To obtain an adjudication that is
personally binding on the joint tortfeasor, the defendant must proceed
sgelinst him by crces-ccrplaint and see that he 1s properly served. OSee
Section 905 snd the Comment thereto, Usually the fault of the defepndant and
the fault of the contribution cross-defendant will be determined at the same
time by the ssme judgment. DBut if the defendent's cross-action is severed
end tried separately, the showing required by Section 901 for an adjudication
that the coniribution c¢ross-defendant is a joint tortfeasor consists merely
of the juigment agsinst the defendant and the fault of the contribution LTro8Ss-
defendant. Section 901 does not permit a contest of the merits of the judg-
ment ageinst the defendant in the trial of the cross-action. Cf. Zaragosa V.
Craven, 33 Cal.2d 315, 202 P.2d T3 (1949)(nonparty spouse bound by judgment
in action for personal injuries brought by other spouse because of privity
of interest in the damages sought).

After the defendant has obtained a judgment establishing that the
contribution cross~defendant is a joint tortfeasor, his right to contribution
1s governed by Sections 875-880 of the Code of Civil Procedure, relating to
contribution among joint tortfeasors. Thus, for exemple, the right of
contribution may be enforced only after the defendant has discharged the
judgment or has paid more than his pro rata share, The pro rata share is
determined by dividing the amount of the judgment among the total number of
tortfeasors; but where more than one person ie 1ligble solely for the tort

18-




of one of them--as in master-servant situations~-~they contribute one pro
rata share., Consideration received for a release given tc one joint tort-
feasor reduces the amount the remaining tortfemssors have to contribute.
And the enforcement procedure specified in Code of Civil Procedure Secticn
878 is applicable,

Under Section 901 the defendsnt mey be entitled to contribution even
though the person from whom contribution is sought might not be independently
liable for the damesge involved., For example, if the coniribution cross-
defendant has & good defense based on Vehicle Code Section 17158 (the guest
statute) as apainst the plaintiff he may still be held liable for contribu-

tion under Section QOL.
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905, A defendant's right to contribution under this chapter
must be claimed, if at 811, by cross-complaint in the action brought
by the plaintiff. The defendant mey file s ceross-complaint for
contributicn at the same time as his answer or within 100 days after

the service of the plaintiff's ccmplaint upon the defendant, whichever
1s later. The defendant may file a cross-ccmplaint thereafter by per-

mission of the court.
Comment, Section 905 provides that the right to contribution creeted

by this chapter must be asserted by cross-complaint. If the person claim-
ing contribution began the litigation as & piaintiff and seeks contribution
for damages claimed by cross-complaint, Section 905 authorizes him to use a
crogs~cauplaint for contribution in response to the cross-complaint for
_ demages,
The California courts previously have permitted the cross-complaint to
be used as the pleading deviee for securing contribution. City of Sacramento

v. Superior Court, 205 Cal. App.2d 398, 23 Cal. Rptr. 43 (1962). Section 905

reguires the use of the cross-complaint so that all of the issues may be
settled at the same time 1f it is possible to do so. If for some reason a
Joint triasl would unduly delay the plaintiff's action--as, for example, if
service cowld not be made on the contribution cross-defendant in time o
permit a Jjoint trial--or if for some other reason a joint irial would not
be in the interest of justice, the cowrt may order the actions severed.

CODE CIV. FRCC. § 104B. See Roylance v. Doelger, 57 Cal.2d 255, 261-262,

19 Cal. Rptr. 7, 368 P.2d 535 (1962).

Under existing law a cross-complaint must be filed with the answer ynless
the court grants permission to file the cross-complaint subseguently. CODE
CIV. PROC. § 442. Under Section 905, however, a cross-complaint for
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contribution may be filed as a matter of right within 100 days after the
service cf the plaintiff's complaint on the defendant even though an
answer was previously filed. This additional time is provided because
it may not become apparent to a defendant within the brief period for
filing an asnswer (10-30 days) that the case 1s one where a claim for con-
tribution may be asserted. As in the case of a cross-complaint filed
under Section 442, Section 905 also permits a cross-complaint for contri-
bution to be filed after the time when it éan be filed as a matter of
right if the court permits.

Inasmich as no right to contribution acerues until the 1iability of
the defendant has been adjudicated and he has paid more than hie pro reta
share of the judegment, there is no time limit on the right to file =
cross-complaint for comtribution other than the limitation prescribed in
Section 905. A plaintiff's delay in filiné his complaint for damages
until the end of his limitations periocd will have no effect on the defen-
dant's right to file a cross-complaint for contribution within the time

limits prescribed here.
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gC6. For the purpose of service under Section 417 of a cross-
complaint for comtribution under this chapter, the cause of action
against the contribution cross-defendant is deemed to have arisen

at the same time that the plaintiffts ceuse of action arose.

Comment. Section 417 of the Code of Civil Procedure permits a personal
judgment to be rendered against a person who is personally served cutside
the state if he was & resident of the state at the time of service, at the
time of the commencement of the action, or at the time the cause of action
arose. Section 906 has been included in this chapter to eliminate any
wnecertainty concerning the time a cause of action for contribution srises
for purposes of service under Section 417. Section 906 will permit personal
service of the cross-compleint outside the state if the cross-defendant was

a resident at the time the plaintiff's cause of action arose.
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907. Each party to the cross-action for contribution wnder
this chapter has a right to a jury trial on the guestion whether a
negligent or wrongful act or omiassion of the ecntribution cross-
defendant was a proximate cause of the injury or damage to the

plaintiff.

Comment, If the contribution cross-defendant were a codefendant in
the principal acticn, he wculd te ent;tled to & jury trial cn the issue
of his fault. Section 907 preserves his right to a jury trial on the-
issue of his fault where he is brought into the action by cross-complaint
for contribution. After an adjudication that the conmtributicn cross-defen=-
dant is & joint tortfeasor with the defendant, neither joint tortfeasor is
entitled to a Jury trial on the issue of contribution. Judgment for cone-
tribution is made upon motion after emtry of the Judgment determining that
the parties are joint tortfessors and after payment by one tcrtfeasor of
more than his pro rata shere of that judgment. CODE CIV. PRCC. §§ 875(c),
878. The court is required to administer the right to contribution "in
accerdance vith the principles of equity.” CODE CIV. PRCC. § 875(p). As
the issues presented by a motion for a contribution Judgment are equitable

issues, there is no right to a Jury trial on those issues.
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908, Failure of s defendant to claim contribution in accordance
with this chapter does not impasir eny right to contribution that mey

othervige exist.,

Comment. Section 908 is included to make it clear that a person
named as & defendent does not forfeit his right to contribution umder Code
of Civil Procedure Sections 875-880 if a joint tortfessor is named as s
codefendant in the original setion and he fails to eross-complain against

his ¢odefendant pursuant to this chapter.
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909. Subdivision (b) of Section B77 of the Code of Civil
Procedure does not apply to the right to obtain contribution under

this chapter.

Comment. Section 877(b) of the Code of Civil Procedure provides that
& release, dismissal, or coverant not to sue or not to enforce a Judgment
diséharges the tortfeasor to whom it is gi{en from all liebility for any
contribution to sny other tortfeasors. The policy unﬁerlying this provision
of the Code of Civil Procedure is to permit settlements to be maﬁe without
thé necessity for the concurrence of all of the torffeasors. Without suech
a provision, & plﬁintiff‘s settlement with one tortfe;sor would provide
that tortfeasor with no assurance that aﬁother fértfeaaur vould not séek
contribution at a later time. Here, however; the close relationship of the
parties involved would encourage plaintiffs to give releases fram liability)
for the purpose of bona fide settlement of a claimg but merely for the pumjmme
of exacting full compensation from the third party tartfeasor and defeating
his right of corntributiocn. T& permit such releases to defeat the third
party'e right of contfibution under these sectiéns would frustrate the
pufpose undexlying this law. Hence, the provipions of Code of Civil Pro;
cedure Section 877(b) are mﬁde inapplicable to contribution sought under

this chapter.
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910. There is no right to contribution under this chapter in
favor of any person who intentionally injured the person killed or

injured or intentionelly demaged the property that was damaged.

Comment. Section $10 may not be necessary. Section 875(d) provides:
"There shall be no right of gontribution in favor of any tortfgasor who
has intentionally injuréd the injured person.” .Sectiun 910, however, is
included to make clear that this substantive provision in the chapter
relating to joliut Judgmeny tortfenscrs applles to the right of contribution
under this chapter. Moreover, Section 910 applies to intenticnally caused
property damage, whereas Section 875(d) appears to apply only to intentiops"-

caused personal injuries.
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SEC. 7. This act does not ccnfer eor inpair any right cr defense
arising out of any death or injury to person or property cceurring

prior to the effective date of this act.

Comment, This act changes the nature of personal injury damages from
separate to community property. It also creates a contribution liability
on the part of a person who mey have been previously immune from Liability
for his conduct. 1In order to avoid making any change in rights that may
have become vested under the prior law, therefore, the act is made
inapplicable to causes of action arising out of injuries occurring prior

to the effective date of the act.




C An act to amend Section 17lc of the Civil Code, relating to community

prope rtg.

The people of the State of California do enact as follows:

SECTION 1. Section 17le of the Civil Code 1s amended to read:

171lc., Notwithstanding the provisions of Sections 161la and 172
of this code, and-subjeet-te-tke-previsions-of-Seetiong-1bl-and-169
ef-thig-eedey the wife has the menagement y and control and-digpesitien;
&ther-than-testamcntary-exeept-ag-otherwice-pernisied-by-lawy of the

comunity personal property memey earned by her , and the community

personal property received by her as dap:ages for personal injuries

suffered by her, until it is commingled with ether community property

C gubject to the management and control of the husband, except that the

husband ray use such community property received as damsges 1o pay for

expenses incurred by reason of the irife'i_perscnal injuries and 10 ree

imburse his separate prcperty or the ccmmunity property subject to his

manasement and ccntrol for expenses peld by reason of the wife's personal

injuries..

fﬂwing-sueh-tiﬂe-as The wifc uay imare-the-xanaseaeat;-eentrel-aad

disposisicn-of-suel~HoReyy-A8-kepain-rrovidedy-she-maz not make & gift

thewars of the ccmmunity property under her management and controi',. or

dispose of the same without a valuable ccnsideration; vithout the written

consent of the husbtand. The wife may ‘no'_b make a testamentary disposition

of such ccmrunity property except as otherwise permitted by law.
This section shall not be construed as making such meney

C earnings or damages the separate property of the wife, nor as changing

s




the respective interests of the husband and wife in such memey

community property , as defined in Section 16la of this code.

Comment. Prior to 1957, Section 17lc provided that the wife had the
right to manage and control her personal injury damsges. When Section
163.5 was enacted to make such damages separate instead of conmunity
property, the provisions of Section 17lc giving the wife the contrsl over
her personal injury damages were deleted. Aa the amendment of Section 163.5
again makes personal injury damages co&nmmity'prqperfy instead of separate,
Section 17lc is amended to rehtare the provigions relating to the wife's
right to menage her personal injury damages.

The perscnal injury damages covered by Secticn 17le are only those
damages received as community property, Damages received by thé wife from
her husband are separate property under Section 163.5; hence, Section 17le
does not give the husband any right of reinmbursement from those damages.

Section 171lc has been revised to refer to "personal property" instead
of "money." This change is designed to eliminate the uncertainty that
existed under the former language concerning the nature of earnings and
dapages that were not in the form of cash. The husband, of course, retains
the right to menage and control the community real property under Section
172s.

The reference to Sections 164 and 169 has been deleted as unnecessary;

neither section is concerned with the right to manage and control community

property.
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SEC., 2, This act shall become effective only if Senate
Bill No. is enacted by the Legislature at its 1967 Regular
Session, and in such case this act shall take effect at the same

time that gengte Bill No. takes effect,

‘ote: The bill referred to is the first of the two proposed measures

contained in this tentstive recommendetion.
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